Halakhic Process

Popular Practice and the Process of Psak
The Role of Custom in Jewish Law

I. Defining Categories

1. B. Taanit 26b

R. Judah said in the name of Rab: The halachah is in
accordance with the view of R. Meir. R. Johanan said: The
people followed the view of R. Meir. And Raba said: The
established custom is in accordance with the view of R. Meir.
On the view that the halachah is according to R. Meir we teach
it [explicitly| in the school sessions; but if we say that the
established custom is according to R. Meir, then we should not
teach it explicitly in the school sessions but we may give our
decisions in accordance with it; if, however, we say that the
people followed the view of R. Meir then we do not definitely
give a decision in accordance with it, but should one have
acted on it we do not declare his action null.
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II. Types of Minhag

A. Personal

2. B. Berachot 31a

Such was the custom of R. Akiba; when he prayed with the
congregation, he used to cut it short and finish in order not to
inconvenience the congregation, but when he prayed by
himself, 2 man would leave him in one corner and find him
later in another, on account of his many genuflexions and
prostrations
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B. Communal

3. B. Pesahim 119a

We learned elsewhere: Where it is the practice to repeat, he
must repeat; to recite it once only, he must recite them once
only; to pronounce a blessing after it [sc. the Hallel], he must

pronounce a blessing upon it: it all depends on local custom.
Abaye observed: This was taught only [about a blessing] after
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it, but a blessing before it is obligatory, for Rav Judah said in NINON
Samuel's name: A blessing must be recited for a religious

duties before [‘ober]| they are performed.
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C. Customs and Law

4. B. Berachot 31a

Our Rabbis taught: A man should not stand up to say Tefillah
either immediately after trying a case or immediately after a
[discussion on a point of] halachah; but he may do so after a
halachic decision which admits of no discussion. What is an
example of a halachic decision which admits of no discussion?
— Abaye said: Such a one as the following of R. Zera; for R.
Zera said: The daughters of Israel have undertaken on
themselves to be so strict with themselves that if they see a
drop of blood no bigger than a mustard seed they wait seven
[clean] days after it.
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5a. M. Ketubot 7:6

THESE ARE TO BE DIVORCED WITHOUT
RECEIVING THEIR KETHUBAH: A WIFE WHO
TRANSGRESSES THE LAW OF MOSES OR [ONE WHO
TRANSGRESSES] JEWISH PRACTICE.

5b. Rambam Ishut 24:12
What is "Jewish Practice"? The customs of modesty practiced
by Jewish women.
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6. B. Pesahim 50b

The inhabitants of Hozai were accustomed to separate hallah
on rice. [When] they went and told it to R. Joseph he said to
them, Let a lay Israelite eat it in their presence: Abaye raised an

objection against him: Things which are permitted, yet others

treat them as forbidden, you may not permit it in their

presence?
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D. Communal / Inherited / Status Quo

7. B. Beitzah 4b

In early times they used to light bonfires, but on account of
the mischief of the Samaritans the Rabbis ordained that
messengers should go forth. Now if the [mischief of the]
Samaritans ceased we would [all] observe only one day; and
[even during the Samaritan mischief] wherever the messengers
arrived they observed [only] one day. But now that we are well
acquainted with the fixing of the new moon, why do we
observe two days? — Because they sent [word] from there
[Palestine]: Give heed to the customs of your ancestors which
have come down to vou; for it might happen that the
government might issue a decree and it will cause confusion [in
ritual].
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8. B. Taanit 28b

For R. Johanan said in the name of R. Simeon b. Jehozadak,
On eighteen days in the year the individual [worshipper]
completes the Hallel and they are, the eight days of the Feast
of Tabernacles, the eight days of Hanukkah, the first day of
Passover, and the Festival of Pentecost; but in the Diaspora
[the Hallel is completed] on twenty-one days, and they are, the
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nine days of the Feast of Tabernacles, the eight days of
Hanukkah, the first two days of Passover and the two days of
Pentecost.

Rav once came to Babylonia and he noticed that they recited
the Hallel on New Moon; at first he thought of stopping them
but when he saw that they omitted parts of it he remarked: It
is clearly evident that it is an old ancestral custom with them. A
Tanna taught: The individual should not deliberately begin to
recite [the Hallel] but once he has begun he should complete it.
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9. B. Hullin 13b

For he accepts the opinion expressed by R. Hiyya b. Abba in
the name of R. Johanan: The gentiles outside the land [of
Israel] are not idolaters; they only continue the customs of
their ancestors.
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ITI. Custom as a Source of Jewish Law

10. Y. Peah 7:5 20c

R. Avin in the name of R. Yehoshua B. Levi said, this is not
the limit of this law, but rather, for all laws which are unclear
in court and vou do not know what is good (to do), go out and
see what the community practices and follow them.
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11. B. Pesahim 66a

Our Rabbis taught: This halachah was hidden from [i.e.,
forgotten by] the Bene Bathyra. On one occasion the
fourteenth [of Nisan] fell on the Sabbath, [and] they forgot and
did not know whether the Passover overrides the Sabbath or
not. Said they, ‘Is there any man who knows whether the
Passover overrides the Sabbath or not?” They were told, “There
is a certain man who has come up from Babylonia, Hillel the
Babylonian by name, who served the two greatest men of the
time, and he knows whether the Passover overrides the
Sabbath or not...They immediately set him at their head and
appointed him Nasi [Patriarch] over them, and he was sitting
and lecturing the whole day on the laws of Passover. He began
rebuking them with words. Said he to them, “‘What caused it
for you that I should come up from Babylonia to be a Nasi
over your It was your indolence, because you did not serve the
two greatest men of the time, Shemaiah and Abtalyon.” Said
they to him, ‘Master, what if a man forgot and did not bring a
knife on the eve of the Sabbath?’ ‘I have heard this law,” he
answered, ‘but have forgotten it. But leave it to Israel: if they
are not prophets, vet they are the children of prophets!’ On the
motrrow, he whose Passover was a lamb stuck it [the knife] in
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its wool; he whose Passover was a goat stuck it between its PYVINY
horns. He saw the incident and recollected the halachah and

said, “Thus have I received the tradition from the mouth][s| of

Shemaiah and Abtalyon.’
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12. M. Zevachim 12:4

ALL SACRIFICES WHICH BECAME DISQUALIFIED: [IF
THIS HAPPENED] BEFORE THEY WERE FLAYED,
THEIR SKINS DO NOT BELONG TO THE PRIESTS. [IF
IT OCCURRED] AFTER THEY WERE FLAYED, THEIR
SKINS BELONG TO THE PRIESTS. SAID R. HANINA
THE SEGAN OF THE PRIESTS: NEVER IN MY LIFE
HAVE I SEEN SKIN GO OUT TO THE PLACE OF
BURNING. R. AKIBA OBSERVED: WE LEARN FROM
HIS WORDS THAT IF ONE FLAYS A FIRSTLING AND
IT IS FOUND TO BE TEREFAH, THE PRIESTS HAVE A
RIGHT TO ITS SKIN. BUT THE SAGES MAINTAIN: ‘I
HAVE NEVER SEEN’ IS NOT PROOF: RATHER, IT
[THE SKIN] MUST GO FORTH TO THE PLACE OF
BURNING.

4:2% P9 ©YNAt NIWN .12

OTIP DIV DN YPRY DVWTPN DD
INNY DY DMNY PN LYY
19 AN DNNIY DIPMNY YOVIN
Y OTHINT ND 2170 DNINON PO KN
NDPY M IIN NIV D RN
52N NN VIVANNY NTAY PIATH
17I¥2 DNONON IMNOY NIV KA
DONI NI NI PN DININ DYION)
NIV MY NN NON

IV. Limits of Minhag — Cannot Violate Existing Law

13. Rambam Mamrim 2:2

A court that passed a gzeirah or enacted a takkanah or
practiced a custom, and it spread throughout all of Israel. A
second court arose after them that wished to annul those
original laws, the second court can do so till it is greater than
the first court in wisdom and numbers . If it was wiser but not
larger, larger but not wiser, it is not permitted to annul the law,
even if the original reason for the law is void. How can a court
be larger since every court has 71 members? This refers to the
number of scholars in that generation that accepted and agreed
on the matter that the court said.
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14. B. Beitzah 4b

It was stated: [With respect to] the two Festival-days of the
New Year, Rab and Samuel both say: [An egg] laid on the first
day is forbidden on the second day. For we have learnt: In
eatly times they [the Sanhedrin] admitted the testimony about
new moon throughout the [whole] day. Once, however, the
witnesses were late in arriving... We have learnt: After the
destruction of the Temple R. Johanan enacted that testimony
[concerning the appearance of new moon]| should be admitted
the [whole| day. But R. Joseph says: Even from [the time of]
the enactment of R. Johanan b. Zakkai and onwards the egg is
prohibited [on the second day]. What is the reason? Itis a
matter which was decided by a majority vote and whatever was
[forbidden] by a majority vote, requires another majority vote

to permit it.
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15. Rambam Shevitat Esor 3:3

Washing from discharges before praying in these days is only a
custom, and customs cannot negate a prohibition, but only
restrict that which is prohibited.
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16. Rambam Idolatry 4:6

What procedure is followed when condemning a city as an
influenced city? The Great Sanhedrin sends messengers to it,
who inquire and investigate until they know beyond the
shadow of a doubt that all, or the majority, of the city has been
influenced and has turned to idolatry.
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17. B. Beitzah 30a

Raba son of R. Hanin said to Abaye: We have learnt: You may
not clap the hands or slap the thighs or dance; and yet we
indeed see that [people] do this and we do not take them to
task! — He replied to him: And according to your opinion,

that which Rabbah said: A man may not sit down at the
entrance of the lehi lest an object should roll away and he

come to carry it [four cubits in a public thoroughfare]; vet

there are these women who take their waterugs and go and sit
at the entrance of an alley and we do not say anything to them!
But let Israel [oo their way]: it is better that they should err in
ignorance than presumptuously; here also [I say], Let Israel go
their way: it is better that they should err in ighorance than
presumptuously. This, however, applies only to a Rabbinical
[prohibition] but not to a Biblical [prohibition]. But it is not so;
whether it [the prohibition] is Biblical or Rabbinical we do not
tell them anything; for the additional time to the Day of
Atonement is a Biblical injunction, yet people eat and drink
until dusk and we do not say anything to them.
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18. Rambam Sheggagot 13:1

If the court ruled, and one of the judges knew that the law was
in error, and he informed the court of their error — and despite
that, they still permitted it. The court is not liable but whoever
relies on their ruling must bring a fixed chat’at offering for his
error, as it says "And if all the nation of Israel errs — until the
entire Sanhedrin errs."
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19. Tosafot Pesahim 51a

Those things which are permitted and later generations treated
as forbidden — i.e. that they know it is permitted, and they wish
to be stricter with themselves ... but those practices which are

a result of error, namely that they believe that is forbidden
while in fact it is permitted, you can permit explicitly , and so it

seems from the Yerushalmi.
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V. Minhag Mevatel Halakhah

20.Y. Yevomot 12:112¢

With what was chalitzah performed: With a shoe or with a
sandal? Rebi said to him — Do we have sandals in our place? 1
said: Why did R” Meir say that one cannot perform chalitzah
with a shoe? Rav Ba b. Yehudah said in the name Rav. If
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Elijah would come and say that we perform chalitzah with a
shoe, we would listen to him. If he would say that we could
not perform chalitzah with a sandal we would not listen to
him, for the masses perform chalitzah, and the custom can
annul the law. R’ Zeira and R’ Yirmiya said in the name of
Rav. If Elijah would come and say that we do not perform
chalitzah with a shoe, we would listen, but with a sandal, we
would not listen, for the masses perform chalitzah with a
sandal, and the custom annuls the law.
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21. B. Yevamot 102a

Rabbah stated in the name of R. Kahana in the name of Rav:
If Elijah should come and declare that halizah may be
performed with a foot-covering shoe, he would be obeyed,;
[were he, however, to declate that] halizah may not be
performed with a sandal, he would not be obeyed, for the
people have long ago adopted the practice [of performing it|
with a sandal. R. Joseph, however, reported in the name of R.
Kahana in the name of Rab: If Elijah should come and declare
that halizah may not be performed with a foot-covering shoe,
he would be obeyed; [were he, however, to declare that|
halizah may not be performed with a sandal, he would not be
obeyed, for the people have long ago adopted the practice [of
performing it] with a sandal. What is the practical difference
between them? — The practical difference between them is
[the propriety of using] a foot-covering shoe ab initio.
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22.Y. Bava Meitzia 7:1 11a-b

One who hires workers and tells them to wake up at a certain
time and go to sleep at a certain time. In places where they
were not so accustomed, you could not force them to do so. In
a place where it was customary to provide, he must provide
food...everything according to the custom of the country. R.
Hoshia said — this is to say the custom annuls the law.
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VI. One for the Road

23. Responsa of Maimonides, 263

And that which this other "Sage" argued, that "in Bagdad and
other cities they do this [stand for the reading of the 10
commandments]," this is not a proof at all. For if there were
sick people in those places, a healthy person would not
contaminate himself from them just so that they should be
they equal. Rather, he would attempt to heal them as best as
he could.
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