344 MISHNEH TORAH Chapter 2
will reply to him, if they do not know, everyone comes to the Chamber of
Hewn Stone, to the Supreme Sanhedrin, and presents the question. If the
matter that was unresolved by all [the others] was known to the Supreme
Sanhedrin - either as part of the Oral Tradition or because of its derivation
through the principles [of exegesis] - they relate [the decision] immediately. If,
however, the decision was unclear to the Supreme Sanhedrin, they deliberate
about the matter at that time and debate it back and forth until they reach a
uniform decision, or until a vote is taken. [In such a situation,] they follow the
majority and then tell all the questioners: “This is the halachah.” [The
questioners] then all depart. -

After the Supreme Sanhedrin was nullified, differences of opinion
multiplied among the Jewish people.2! One would rule [an article] is impure
and support his ruling with a rationale and another would rule that it is pure
and support his ruling with a rationale. This one would rule [an article] is
forbidden and this would rule that it is permitted. .

S. [The following rules apply when] there are two sages or two courts that have
differing opinions in an age when there was no [Supreme] Sanhedrin or during
the time when [the Supreme Sanhedrin] was still undecided concerning the
matter22 - whether in one age or in two different ages2 - one rules that an
article is pure and one rules that it is impure, one forbids [an article’s use] and
one permits it. If one does not know in which direction the law tends, [should
the matter involve a question] of Scriptural Law, follow the more severe
opinion. [If it involve a question] of Rabbinic Law, follow the more lenient
opinion.

CHAPTER TWO

1. When, using one of the principles of exegesis, the Supreme Sarnhedrin
derived a law through their perception of the matter and adjudicated a case
accordingly,! and afterwards, another court arose? and they perceived another
rationale on which basis, they would revoke [the previous ruling], they may
revoke it and rule according to their perception. [This is reflected by

21. See Sanhedrin 88b which states: “When the students of the Schools of Shammai and
Hillel who had not studied' under their masters sufficiently multiplied, differences of
opinion increased among the Jewish people and it became as if there were two Torahs.”
See also the discussion of the matter in the Rambam’s Introduction to His Commentary on
the Mishnah.
22. Le., the Supreme Sanhedrin had not reached a decision, and an action had to be taken
immediately (see Lechem Mishneh). v

Our translation follows the version in the standard printed texts of the Mishneh Torah.
According to certain authoritative manuscripts and early printings, the version is “or the
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matter did not reach them,” i.e., the decision had to be made before the matter could t

taken to the High Court. .
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Deuteronomy 17:9]: “To the judge who will be in that age.” [This indicates]
that a person is obligated to follow only the court in his own generation 4

2. [The following rules apply when] a courts issued a decree, instituted an
edict, or established a customs and this practice spread throughout the Jewish
people” and another court arose and sought to nullify the original order and
eliminate the original edict, decree, or custom. [The later court] does not have
[this authority] unless it surpasses the original court in wisdom8 and in its
number of adherents.9 If it surpasses the original court in wisdom, but not in
the number of adherents, or in the number of adherents, but not in wisdom, it
cannot nullify its rulings. Even if the rationale for which the original court
instituted the decree or the edict is nullified, the later court does not have the
authority to negate [their rulings] unless they are greater.10

How is it possible that [the later court] will surpass [the original court] in
number? For every [Supreme Sanhedrin] consists of 71 judges:!1 [The intent is]
the number of sages in the generation who consent and accept the matter
stated by the Supreme Sanhedrin without opposing it.

3. When does the above apply? With regard to matters that were not
forbidden to create a safeguard for the words of the Torah, but rather
[resemble] other Torah laws. [A different principle applies,] by contrast, with

3. Rosh HaShanah 25b states: “Would you think that a person would go to a judge that
was not in his age? Instead, the intent is that he should follow the judge in his age...
Yerubaal in his generation is like Moses in his generation. Yiftach in his generation is like
Samue] in his generation.” Although Yerubaal and Yiftach represented - to make an
understatement - less than the epitome of wisdom and righteousness, a person in their
generation was enjoined to follow the rulings of their courts.

The concept that a lesser court can challenge the rulings of a previous court of greater
stature appears to be supported by the Rambam’s statements in his Introduction to the
Mishneh Torah where he states that after the conclusion of the Talmud, the Geonim of
one generation can challenge the rulings of the Geonim who preceded them. Nevertheless,
it appears to be contradicted by his statements there that no later sage can challenge the
rulings made by the Sages of the Talmud. Similarly, in the Talmud itself, it appears that
the Sages of the Gemorah (the Amoraim) would not challenge the rulings of the Sages of
the Mishnah. Thus it would seem that there were cut-off points at which the Sages of one
generation would not challenge the rulings of the Sages of previous generations.

The Kessef Mishneh explains that it is possible to explain that, after the conclusion of
the Mishnah, all the Sages accepted the general principle not to challenge the rulings of
the Mishnah, and similarly, after the conclusion of the Talmud, not to challenge the
rulings of the Talmud. When, however, there are no general principles of this nature in
effect, the principle stated by the Rambam in this halachah applies. See also Hilchot
Sanhedrin 6:1.

4. The Or Sameach relates that this principle explains why the Rambam calls the laws
derived through the principles of Biblical exegesis, divrei sofrim, “the words of the Sages.”
For their interpretation is dependent upon the Sages of each generation. :
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348 MISHNEH TORAH Chapter 2

regard to matters which the court sought necessary to issue a decree and
create a prohibition as a safeguard.!2 If the prohibition spread throughout the
Jewish people, another Supreme Sanhedrin does not have the authority to
uproot [the decree] and grant license even if it was of greater stature than the
original [court].13

4. A court may, however, suspend the application of such decrees
temporarily, even if it is of lesser stature than the original [court]. [The rationale
is that] these decrees should not be considered as more severe than the words
of the Torah itself,!4 and any court has the authority to abrogate the words of
the Torah as a temporary measure. ,

What is implied? If a court sees that it is necessary to strengthen the faith
and create a safeguard so that the people will not violate Torah law, they may
apply beatings and punishments!S that are not sanctioned by Torah.!6 They
may not, however, establish the matter for posterity and say that this is the
halachah.

Similarly, if they saw that temporarily it was necessary to nullify a positive
commandment or violate a negative commandment in order to bring people at
large back to the Jewish faith or to prevent many Jews from transgressing in
other matters, they may do what is necessary at that time.!” [To explain by
analogy:] Just like a doctor may amputate [a person’s] hand or foot so that the
person as a whole will live;!8 so, too, at times, the court may rule to
temporarily violate some of the commandments so that they will [later] keep all
of them. In this vein, the Sages of the previous generations said:!® “Desecrate
one Sabbath for [a person’s] sake so that he will keep many Sabbaths.”

5. When a court sees it necessary to issue a decree, institute an edict, or
establish a custom, they must first contemplate the matter and see whether or

12. This ruling depends on the passage from Avodah Zarah 36a cited above. The Rambam
maintains that the reason these 18 matters were given such power is because they were
instituted as safeguards (Radbaz, Kessef Mishneh). :

13. See the Chatam Sofer (Yoreh De’ah, Responsum 13) which states that this ruling
applies only when the rationale for which the safeguard was originally instituted still
applies. If, however, that rationale was nullified, a court that is of greater stature than the
court which instituted the decree may nullify it.

14. Le., although there are situations where we apply the principle (Ketubot 83b): “The
words of the Sages are more severe than the words of the Torah,” this is not one of them
(Kessef Mishneh).

15. Le., even capital punishment as indicated by the following note.

16. In that vein, the Rambam states (Hilchot Sanhedrin 24:4, quoting Sanhedrin 46a):
“An incident occurred where they had a man lashed for engaging in relations with his wife
under a tree. And an incident occurred concerning a person who rode on a horse on the
Sabbath in the era of the Greeks and they brought him to the court and had him stoned to
death.”

17. They must, however, clarify that their instructions are given only because of the
immediate situation and should not be adopted as a permanent practice. The classic
example of this is Elijah’s confrontation of the prophets of Baal at Mount Carmel (I
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Kings, ch. 18). Although there is both a positive and a negative .833»:&305 t

requires all sacrifices to be offered in the Temple, Elijah offered a sacrifice on Mt. Carr

to prove God’s supremacy to the people. In Hilchot Yesodei Torah 9:3, the Ramb

discusses the issue within the context of the license granted a prophet to tempora:

violate the Torah’s commandments, stating: .
If [the people] would have asked Elijah: “How can we So_m.:.o the Tora
command,”... he would have told them: “...Anyone who offers a sacrifice ocaam [
Temple’s premises] is liable for karer... [The present Emﬂm.som; however, [is
exception]. I am offering a sacrifice... at God’s command to disprove the prophet:
Baal.”

Just as a prophet is empowered to take such license based on Q.oa.w command, a cc

may take such license based on their own perception of the situation.

18. In his gloss to this halachah, the Radbaz writes: ) .
The analogy is not appropriate unless we see the entire Jewish people as one c.o
Although their bodies separate them, since their mo.Em are hewn out from a sin
source, they are like one body, for the soul is of primary importance. Know this
From our master’s words, it appears that the analogy mm%:om. to the mitzvot. Tl
are like one body and the court may nuilify some [of the mitzvot] so [the peo]
observe the rest. Both interpretations are correct. ]

According to the first interpretation, the intent is that we may punish some Jews
quoted from Hilchot Sanhedrin) so that the observance of the people at large will rem
intact. See also Berachot 54a which interprets Psalms 119:126: “It is a time to act

. 'God; they have nullified Your Torah,” as “They [i.e., the Sages] may ‘nullify Your Tor:

because ‘it is a time to act for God.” ” The intent is that the sages may violate certain Tc
commandments temporarily if they feel that doing so will allow the body of the Toral

remain intact.

19. Yoma 85b. See the Rambam’s statements in Hilchot Shabbat 2:1-3.
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not the majority of the community can uphold [the practice].20 We never issue a
decree on the community unless the majority of the community can uphold

the practice.

6. If a court issued a decree, thinking that the majority of the community
could uphold it and after the decree was issued, the majority of the
community raised contentions and the practice did not spread throughout the
majority of the community, [the decree] is nullified.2! [The court] cannot compel
the people to accept it.22

- 7. [The following rule applies when a court] issued a decree and thought that it
spread among the entire Jewish people and the situation remained unchanged
for many years. If, after a long duration of time, another court arose and
checked throughout the Jewish community and saw that [the observance of]
this decree had not spread throughout the Jewish community,? it has the
authority to negate [the decree]?4 even if it is of lesser stature than the original
court in wisdom and in number of adherents.

8. Whenever a court repeals two [decrees], it should not rush to repeal a third
decree.2s

9. A court has the authority to issue a decree and forbid something which is
permitted and have its decree perpetuated for generations to come.26
Similarly, it has the authority - as a temporary measure - to release the
Torah’s prohibitions.2” What then is the meaning of the Scriptural prohibitions
[Deuteronomy 13:1]: “Do not add to it28 and do not detract from it”’?29

[The intent is that] they do not have the authority to add to the words of the
Torah or to detract from them, establishing a matter forever as part of
Scriptural Law. This applies both to the Written Law and the Oral Law.30

20. Avodah Zarah 36a derives this concept from the exegesis of a verse. It is, however,
logically understood. Regardless of the Sages’ positive intent, instituting a practice which
people at large cannot uphold will lead to a weakening - and not a strengthening - of
Torah observance.

21. Le., it is not necessary for a subsequent court to undertake a specific action to nullify
the decree. If it was not accepted by the community, it is nullified automatically.

One of the classic examples of this concept is Ezra’s decree that a person who had a
seminal emission is forbidden to recite words of Torah until he immerses himself in a
mikveh. Most people were unable to observe this custom and therefore it was nullified.
See Hilchot Kriat Shema 4:8.

22. The Ramah (Yoreh De’ah 228:50, based on Piskei Mahari 292) rules that individuals
also are not obligated to observe such decrees.

23. See the Kessef Mishneh who debates whether the intent is that the decree never spread
throughout the Jewish community (as is Rashi’s view) or that at his time, its observance
was not widespread. The latter interpretation would lead to the conclusion that even when
originally, the Jewish people had by and large observed a decree, if it is not observed in a
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later generation, it can be nullified. The Kessef Mishneh does not, however, conclus;
accept either interpretation. )
24. The Rambam’s wording implies that since the original court was under the impre:
. that the decree had spread throughout the Jewish community, the later court must m
the decree. It is not automatically null and void. )
One of the classic examples of this concept is the actions of Rabbi %o,scamr Nesiah
v grandson of Rabbi Yehudah HaNasi, the author of the Mishnah). ng_. %wscamr an
court permitted the use of oil made by gentiles although the decree forbidding it had
“issued by the students of Hillel and Shammai, a court of far greater prestige. R
Yehudah surveyed the Jewish community and saw that the decree had never
observed. Therefore, he had the authority to nullify it. -
25. Avodah Zarah 37a relates that after Rabbi Yehudah Nesiah repealed two an&:
some of his colleagues pressed him to repeal a third. He refused, saying that this w
cause his court to develop a reputation for leniency.
:26. As stated in Halachot 2 and 3.
1 27. As stated in Halachah 4. . .
- 28. Sefer HaMitzvotr (negative commandment 313) and Sefer HaChinuch (mitzvah
count the prohibition against adding to the Torah as one of its 613 mitzvot.
29. Sefer HaMitzvot (negative commandment 314) and Sefer mn.ﬁisx% ?:kar
- count the prohibition against detracting from the Torah as one of its m.G mitzvot.
+:30. Le., the interpretation of the Written Law given to Moses at Sinai - “the mitzval
- refer to the term used by the Rambam in his Introduction to the Mishneh Torah
considered as equivalent to the Written Law itself. Just as it is forbidden to add or de
from a concept explicitly stated in the Torah; so, too, it is forbidden to add or detract
the explanation of a practice conveyed by the Oral Law. The Rambam reiterates
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What is implied? The Torah states [Exodus 23:19]: “Do not cook a kid in
its mother’s milk.” According to the Oral Tradition, we learned that the Torah
forbade both the cooking and eating of milk and meat, whether the mkat of a
domesticated animal or the meat of a wild beast.3! The meat of fowl, by
contrast, is permitted to be cooked in milk according to Scriptural Law.32
Now if a court will come and permit partaking of the meat of a wild animal
[cooked] in milk, it is detracting [from the Torah]. And if it forbids the meat of
fowl [cooked in milk] saying that this is included in “the kid” forbidden by the
Scriptural Law, it is adding [to the Torah].

If, however, the court says: “The meat of fowl [cooked in milk] is permitted
according to Scriptural Law. We, however, are prohibiting it and publicizing
[the prohibition] as a decree, lest the matter lead to a disadvantage, [causing
people to say]: ‘[Eating the meat of] fow] [cooked in meat] is permitted, because
it is not explicitly [forbidden] by the Torah. Similarly, [the meat of] a wild
animal [cooked in milk] is permitted, because it is also not explicitly
[forbidden].’33

“And another may come and say: ‘Even the meat of a domesticated animal
[cooked in milk] is permitted with the exception of a goat.’3 And another will
come and say: ‘Even the meat of a goat is permitted [when cooked] in the milk
of a cow or a sheep. For the verse mentions only “its mother,” i.e., an animal
from the same species.” And still another will come and say: ‘[Even the meat
of a goat] is permitted [when cooked] in goat’s milk as long the milk is not from
the kid’s mother, for the verse says: “its mother.”’35 For these reasons, we will
forbid all meat [cooked] in milk, even meat from fowl.”

[Such an approach] is not adding [to the Torah]. Instead, it is creating
safeguards for the Torah. Similar concepts apply in all analogous situations.

concepts in the ninth of his Thirteen Principles of Faith (Commentary to the Mishnah,
Sanhedrin, ch. 10) stating: o
The ninth principle is that the Torah of Moses will never be nullified.... There can
be no additions to it, nor any deletions from it - neither in its text nor in its
explanation. And thus we are commanded: “Do not add to it and do not detract it
from it.”
(Our translation is taken from the original manuscript versions of the Rambam’s
Commentary to the Mishnah. The standard published text varies slightly.)
The Ra’avad harshly differs with the Rambam’s explanation, stating that the Rambam’s
words are fit to be carried away by the wind. The Ra’avad states that any practice
established as a safeguard for Scriptural Law is never considered as a prohibited addition
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or detracting from the observance of certain mi , Wearing e o
. f the required four, or adding or subtracting a species fo the S
%mwowwﬂ%cﬁ msanﬁro Kessef Mishneh support the Rambam’s conception, while Rav Mo
hoes the Ra’avad’s view. ) .

W.Hwomwo: Mnamwwmg a buffalo which are kosher mEEm_m. H:m Rambam’s statements h
;m:.am&mm the attention of the commentaries, for there is mvm_mﬁmsoo of owE_Ms mBM:m
Rabbis in Chullin 116a, and the Rambam Q.En:&. Ma’achalot N.»%:SH % ) E.H_WMM
other Rishonim follow the view that the meat of a wild beast that is ooo_Ao. in M.E&Ea
forbidden according to Scriptural Law. Why then does he state here that it is 10

] i here, the Rambam is speal
Radbaz and the Kessef Mishneh 9655.&2 , s |
: :Muwmaomw_% Were the halachah to follow zmo ow::o_m mumﬁ HWM %me Mrmﬂﬁma&ww
forbidden according to moiuﬁcw& law, Em. ruling would be mcﬁ  and su . The Mer?
HaMishneh, however, maintains that a ‘printing error Crep ) t i
- d to fit the Rambam’s ruling here.
Ma’achalot Assurot and the text should _um.ormsmm . ere.
i “ ? ” 1 do not have milk (Chulin
the verse mentions “its mother’s milk,” and fow t |
ww ﬂﬂwm Mna% the subsequent conclusions the Rambam mentions are all forbidder
Scriptural Law.

i ici “kid,” i.e., a goat.
34, For the verse mentions oxw:o:;\. a 1, Y ]
35. Le., interpreting the term according to its most literal meaning.
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