Halakhic Process

Legislation

1. M. Avot 1:1

Moses received the Torah from Sinai and transmitted it to Joshua;
Joshua to the elders; the elders to the prophets; and the prophets
handed it down to the men of the Great Assembly. They said
three things: Be deliberate in judgment, raise up many disciples,
and make a fence around the Torah.
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2. B. Berachot 4b

In reality it is R. Gamaliel's view that they adopted, and their
reason for saying, UNTIL MIDNIGHT is to keep a man far from
transgression. For so it has been taught: The Sages made a fence
for their words so that a man, on returning home from the field in
the evening, should not say: I shall go home, eat a little, drink a
little, sleep a little, and then I shall recite the Shema' and the
Tefillah, and meanwhile, sleep may overpower him, and as a result
he will sleep the whole night.
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3. B. Yevamot 90b

Come and hear: R. Eleazat b. Jacob stated, 'T heard that even
without any Pentateuchal [authority for their rulings]. Beth din may
administer flogging and [death] penalties; not, however, for the
purpose of transgressing the words of the Torah but in order to
make a fence for the Torah. And it once happened that a man rode
on horseback on the Sabbath in the days of the Greeks, and he was
brought before Beth din and was stoned; not because he deserved
this penalty, but because the exigencies of the hour demanded it.
And another incident occurred with a man who had intercoutse
with his wife under a fig tree, and he was brought before Beth din
and flogged: not because he deserved such a penalty, but because

the exigencies of the hour demanded it! To safeguard a cause is
different.
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4. B. Gittin 36a-b

HILLEL INSTITUTED THE PROSBUL. We have learnt
elsewhere: A prosbul prevents the remission of debts [in the
Sabbatical year]. This is one of the regulations made by Hillel the
Elder. For he saw that people were unwilling to lend money to one
another and disregarded the precept laid down in the Torah,
Beware that there he not a base thought in thine heart saying, etc.
He therefore decided to institute the prosbul. The text of the
prosbul is as follows: 'T hand over to you, So-and-so, the judges in
such-and-such a place, [my bonds], so that I may be able to recover
any money owing to me from So-and-so at any time I shall desire';
and the prosbul was to be signed by the judges or witnesses.

But is it possible that where according to the Torah the seventh
year releases Hillel should ordain that it should not release? —
Abaye said: He was dealing with the Sabbatical year in our time,
and he went on the principle laid down by Rabbi, as it has been
taught: Rabbi says: [It is written]|, Now this is the matter of the
release; [every creditor] shall release. The text indicates here two
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kinds of release, one the release of land and the other the release of
money. When the release of land is in operation the release of
money is to be operative, and when the release of land is not
operative the release of money is not to be operative. The Rabbis,
however, ordained that it should be operative, in order to keep
alive the memory of the Sabbatical year, and when Hillel saw that
people refrained from lending money to one another, he decided
to institute the prosbul.

But is it possible that where according to the Torah the seventh
year does not release, the Rabbis should ordain that it does release?
— Abaye replied: It is a case of 'sit still and do nothing'. Rava,
however, replied: The Rabbis have power to expropriate [for the
benefit of the public] For R. Isaac has said: How do we know that
the Rabbis have power to expropriate? Because it says, And that
whosoever came not within three days according to the counsel of
the princes and the elders, all his substance should be forfeited,
and himself separated from the congregation of the captivity. R.
Eleazar said: We derive it from here: These are the inheritances
which Eleazar the priest and Joshua the son of Nun and the heads
of the fathers' houses etc. Now why is the word 'fathers' [here] put
next to 'heads’? To show that just as fathers transmit to their
children whatever property they wish, so the heads transmit to the
public whatever they wish.
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5. B. Beitza 5b

What is meant by ‘And [Scripture] further says’> — He means thus:
Consider: It is written: Be ready against the third day, come not
near a woman. Then what is the purpose of ‘Go say to them,
Return ye to your tents’? Infer therefrom that every prohibition
decided by a majority vote requires another majority vote to
rescind it. And should you reply, it comes as a command
concerning conjugal duties, [then] come and hear: “When the
trumpet soundeth long they shall Come up to themount.” Now
consider: It is written: ‘Neither let the flocks nor herds feed before
that Mount.” Then what is the purpose of:> When the trumpet
soundeth long they shall come up to the Mount’. Conclude
therefrom that what has been prohibited by a majority vote
requires another majority vote to rescind it.
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6. B. Bava Batra 60b

It has been taught: R. Ishmael ben Elisha said: Since the day of the
destruction of the Temple we should by rights bind ourselves not
to eat meat nor drink wine, only we do not lay a hardship on the
community unless the majority can endure it. And from the day
that a Government has come into power which issues cruel decrees
against us and forbids to us the observance of the Torah and the
precepts and does not allow us to enter into the 'week of the son'
(according to another version, 'the salvation of the son'), we ought
by rights to bind ourselves not to marry and beget children, and
the seed of Abraham our father would come to an end of itself.
However, let Israel go their way: it is better that they should err in
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ignorance than presumptuously.
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