Halakhic Process 3
Basis for Rabbinic Authority

Core Premise: Divinity of the Torah / Torah Representative of Divine Will

Focus: What is the basis for Rabbinic authority?

Challenges: Soutces of authority, validation of individuals, disputes/disagreements

I. Natural Law vs. Positive Law

1. Hans Kelsen (October 11, 1881 — April 19, 1973) — General Theory of Law and State
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The will of God is — in the natural law doctrine — identical with nature in so far as nature is conceived of as
created by God, and the laws of nature as expressing God's will. Consequently, the laws determining nature
have, according to according to this doctrine, the same character as the legal rules issued by a legislator: they
are commands directed to nature; and nature obeys these commands, the laws of nature, just as man obeys
the laws issued by a legislator. Natural Law, according to its specific doctrine, is not created by the act of
human will; it is not the artificial, arbitrary product of man. It can be and has to be deduced from nature by a
mental operation. By carefully examining nature, especially the nature of man and his relations to other men,
one can find the rules which regulate human behavior in a way corresponding to nature and hence perfectly
just. The rights and duties of man, established by this natural law, are considered to be innate or inborn in
man, because implanted by nature and not imposed or conferred upon him by a human legislator: and in so

far as nature manifests God's will, these rights and duties are sacred.
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Law is always positive law, and its positivity lies in the fact that it is created and annulled by acts of human
beings, thus being independent of morality and similar norm systems. This constitutes the difference between

positive law and natural law, which, like morality, is deduced from a presumably self-evident basic norm
which is considered to be the expression of the “will of nature” or of “pure reason.”

II. Biblical Origins of Rabbinic/Judicial Authority

A. The First Judges

2. Ex. 18:13-27

13 The next day Moses took his seat to serve as judge for the
people, and they stood around him from morning till evening. 14
When his father-in-law saw all that Moses was doing for the
people, he said, “What is this you are doing for the people? Why
do you alone sit as judge, while all these people stand around you
from morning till evening?” 15 Moses answered him, “Because the
people come to me to seek God’s will. 16 Whenever they have a
dispute, it is brought to me, and I decide between the parties and
inform them of God’s decrees and instructions.”

17 Moses’ father-in-law replied, “What you are doing is not good.
18 You and these people who come to you will only wear
yourselves out. The work is too heavy for you; you cannot handle
it alone. 19 Listen now to me and I will give you some advice, and
may God be with you. You must be the people’s representative
before God and bring their disputes to him. 20 Teach them his

19-3% N MY

DYN NN VAYY NYD 2Y) NINHN M0 (1)
:mh Ty -\73-1 A wm bv oyn msm
WY NIN YN 9D NN DY 1NN X1 (1)
NYY RN YN N30 27D N NN DY
18) OYN Y2 7729 2YP NN NTH Dyb
v mzm (W) : 2 TYIPAM T’bv

() : t:m‘m vATY DYND ’bN N2 D DNNHY
VN P2 m\os\m ’5N N2927 mb LR
290 N9 v?zg ﬂ\_{_m mn wpww_ (v) vmm
D3 Yan 523 (M) : NYY NN YN 127D
TON T2 7D THY IYN NN DY DI NN
YV NNy (\9’) -rr:b nw 99 NY 1270
t:m:rm J'IN -mN nN:m cmbm S D)":'
NN ONNN NPIDVM (D) : Dmbm bN
7770 NN ONY HYTIN NIHRD NN DPND

The Halakhic Process 3 — Basis for Rabbinic Authority
www.JoshYuter.com




decrees and instructions, and show them the way they are to live
and how they are to behave. 21 But select capable men from all the
people—men who fear God, trustworthy men who hate dishonest
gain —and appoint them as officials over thousands, hundreds,
tifties and tens. 22 Have them serve as judges for the people at all
times, but have them bring every difficult case to you; the simple
cases they can decide themselves. That will make your load lighter,
because they will share it with you. 23 If you do this and God so
commands, you will be able to stand the strain, and all these people
will go home satisfied.” 24 Moses listened to his father-in-law and
did everything he said. 25 He chose capable men from all Israel
and made them leaders of the people, officials over thousands,
hundreds, fifties and tens. 26 They setved as judges for the people
at all times. The difficult cases they brought to Moses, but the
simple ones they decided themselves. 27 Then Moses sent his
father-in-law on his way, and Jethro returned to his own country.
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3. Deut. 1:8-18

9 At that time I said to you, “You are too heavy a burden for me to
carry alone. 10 The Lord your God has increased your numbers so
that today you are as numerous as the stars in the sky. 11 May the
Lord, the God of your ancestors, increase you a thousand times
and bless you as he has promised! 12 But how can I bear your
problems and your burdens and your disputes all by myself? 13
Choose some wise, understanding and respected men from each of
your tribes, and I will set them over you.” 14 You answered me,
“What you propose to do is good.”

15 So I took the leading men of your tribes, wise and respected
men, and appointed them to have authority over you—as
commanders of thousands, of hundreds, of fifties and of tens and
as tribal officials. 16 And I charged your judges at that time, “Hear
the disputes between your people and judge faitly, whether the case
is between two Israelites or between an Israelite and a foreigner
residing among you. 17 Do not show partiality in judging; hear
both small and great alike. Do not be afraid of anyone, for
judgment belongs to God. Bring me any case too hard for you, and
I will hear it.” 18 And at that time I told you everything you were
to do.
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B. Permanent Established Judicial System

4. Deut. 16:18-20

18 Appoint judges and officials for each of your tribes in every
town the Lord your God is giving you, and they shall judge the
people fairly. 19 Do not pervert justice or show partiality. Do not
accept a bribe, for a bribe blinds the eyes of the wise and twists the
words of the innocent. 20 Follow justice and justice alone, so that
you may live and possess the land the Lord your God is giving you.
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5. Deut. 17:8-13

8 People will bring their cases to your courts. But some cases will
be too hard for you to judge. They might be about murders, attacks
or other crimes. Then take those hard cases to the place the Lord
your God will choose. 9 Go to a priest, who is a Levite. And go to
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the judge who is in office at that time. Ask them for their decision.
They will give it to you. 10 They'll hand down their decisions at the
place the Lord will choose. You must do what they decide. Be
careful to do everything they direct you to do. 11 Act in keeping
with the laws they teach you. Accept the decisions they give you.
Don't turn away from what they tell you. Don't turn to the right or
the left. 12 Someone might willfully ignore the judge. Or he might
make act presumptuously regarding the priest who serves the Lord
your God at the place he will choose. If the man does that, he must
be put to death. Remove that evil person from Israel. 13 All of the
people of Israel will hear about it. And they will be afraid to act
presumptuously [regarding of a judge or priest| again.
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IT1. Divine Law in Human Hands

A. Retrieval from Sinai

6. M. Avot 1:1

Moses received the Torah from Sinai and transmitted it to Joshua;
Joshua to the elders; the elders to the prophets; and the prophets
handed it down to the men of the Great Assembly. They said
three things: Be deliberate in judgment, raise up many disciples,
and make a fence around the Torah.
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7. B. Eiruvin 54b

Our Rabbis learned: What was the procedure of the instruction in
the oral law? Moses learned from the mouth of the Omnipotent.
Then Aaron entered and Moses taught him his lesson. Aaron then
moved aside and sat down on Moses’ left. Thereupon Aaron's sons
entered and Moses taught them their lesson. His sons then moved
aside, Eleazar taking his seat on Moses’ right and Ithamar on
Aaron's left. R. Judah stated: Aaron was always on Moses right.
Thereupon the elders entered and Moses taught them their lesson,
and when the elders moved aside all the people entered and Moses
taught them their lesson. It thus followed that Aaron heard the
lesson four times, his sons heard it three times, the elders twice and
all the people once. At this stage Moses departed and Aaron taught
them his lesson. Then Aaron departed and his sons taught them
their lesson. His sons then departed and the elders taught them
their lesson. It thus followed that everybody heard the lesson four
times. From here R. Eliezer inferred: It is a man's duty to teach his
pupil |his lesson] four times. For this is arrived at a minori ad
majus: Aaron who learned from Moses who had it from the
Omnipotent had to learn his lesson four times how much more so
an ordinary pupil who learns from an ordinary teacher.
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B. Divine Sanction

8. B. Bava Metzia 59b

On that day R. Eliezer brought forward every imaginable
argument, but they did not accept them. Said he to them: 'If the
halachah agrees with me, let this carob-tree prove it!' Thereupon
the carob-tree was torn a hundred cubits out of its place — others
affirm, four hundred cubits. 'No proof can be brought from a
carob-tree,' they retorted. Again he said to them: 'If the halachah
agrees with me, let the stream of water prove it!' Whereupon the
stream of water flowed backwards — "Wo proof can be brought
from a stream of water,' they rejoined. Again he urged: 'If the
halachah agrees with me, let the walls of the schoolhouse prove it,’
whereupon the walls inclined to fall. But R. Joshua rebuked them,
saying: "When scholars are engaged in a halachic dispute, what have
ye to interfere?' Hence they did not fall, in honour of R. Joshua,
nor did they resume the upright, in honour of R. Eliezer; and they
are still standing thus inclined. Again he said to them: 'If the
halachah agrees with me, let it be proved from Heaven!'
Wheteupon a Heavenly Voice ctied out: "Why do ye dispute with
R. Eliezer, seeing that in all matters the halachah agrees with him!'

But R. Joshua arose and exclaimed: 'It is not in heaven.' What did
he mean by this? — Said R. Jeremiah: That the Torah had already

been given at Mount Sinai; we pay no attention to a Heavenly
Voice, because Thou hast long since written in the T'orah at Mount
Sinai, After the majority must one incline. R. Nathan met Elijah
and asked him: What did the Holy One, Blessed be He, do in that
hour? — He laughed [with joy], he replied, saying, "My sons have
defeated Me, My sons have defeated Me.'
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C. Divine Intervention

9. Ramban Deut. 17:11 s.v. Yamin Usemol

(Gerona, Spain 1194 — Israel, 1270)

Even if it appears to you that [the sages| confuse the right with the
left, and certainly if it appears to you that what they call "right" is
in fact "right," for the spirit of God rests on his holy servants and
they will be forever protected from mistakes and stumbling
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10. Tertullian De Pudicita, 21
(Bettenson Early Christian Fathers p. 113)
Carthage (c. 160 — c. 220 AD)

For the Church is propetly and primarily the Spirit, in whom is the trinity of the one divinity, the Father, the
Son, and the Holy Spirit. The Spirit makes the assembly of the Church, which the Lord established in three
persons. And thus, the whole number of those who have leagued together in this faith is given the status of
the Church by the Church's author and consecrator...For the right of judgment belongs to the Lord, not to

the servant; to God himself, not to the priest.
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