Current Jewish Questions

Gun Control

I. American Law vs. Jewish Law

1. US Constitution 2nd Amendment

http://www.archives.gov/exhibits/charters/bill of rights transcript.html

A well regulated Militia, being necessary to the security of a free State, the right of the people to

keep and bear Arms, shall not be infringed.

I1. Views of Weapons

2a. M. Shabbat 6:4

Man must not go out with a sword, bow, shield, lance [allah], or
spear; and if he does go out, he incurs a sin-offering. R. Eliezer
said: they are ornaments for him. But the Sages maintain, they
are merely shameful, for it is said, and they shall beat their
swords into plowshares, and their spears into pruning hooks:
nation shall not lift up sword against nation, neither shall they
learn war any more.

2b. B. Shabbat 63a

R. ELIEZER SAID: THEY ARE ORNAMENTS FOR HIM.
It was taught: Said they [the Sages] to R. Eliezer: Since they are
ornaments for him, why should they cease in the days of the
Messiah? Because they will not be required, he answered, as it is
said, nation shall not lift up sword against nation. Yet let them
exist merely as ornaments? — Said Abaye. It may be compared
to a candle at noon. [Unnecessary and not beautiful]

Now this disagrees with Samuel [the view that they will cease to
be in the days of the Messiah|. For Samuel said, This world
differs from the Messianic era only in respect to servitude of the
exiled, for it is said, For the poor shall never cease out of the
land [Deut. 15:11]. This implies that poverty will continue in the
Messianic era. Hence the prophets' tidings of a new state of
affairs cannot refer to the Messianic era, which will be the same
as the present, save in this matter|. This supports R. Hiyya b.
Abba, [the Baraitha which states that weapons of war will cease
to exist in the Messianic age] who said, All the prophets
prophesied only for the Messianic age, but as for the wotld to
come, the eye hath not seen, O Lord, beside thee [what he hath
prepared for him that waiteth for him].
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Some there are who state: Said they [the Sages| to R. Eliezer:
Since they are Ornaments for him, why should they cease in the
days of the Messiah? In the days of the Messiah too they shall
not cease, he answered. This is Samuel's view, and it disagrees
with R. Hiyya b. Abba's. Abaye asked R. Dimi — others state, R.
Awia, — others again state, R. Joseph [asked] R. Dimi — and
others state, R. Awia whilst others state, Abaye [asked] R.

Joseph: What is R. Eliezet's reason for maintaining that they are
ornaments for him? — Because it is written, Gird thy sword

upon thy thigh, O mighty one, Thy glory and thy majesty [Ps.
04:3]. R. Kahana objected to Mar son of R. Huna: But this

refers to the words of the Torah? ["Thy sword' is metaphorical
for learning, which is Israel's weapon. It is indicative of the
peace-loving spirit of the Rabbis and their exaltation of Torah
that they regarded it as axiomatic that such a verse could not be
taken literally]. — A verse cannot depart from its plain meaning,
he replied [granted that it is metaphorical, yet the Torah would
not have been likened to the sword, unless the latter were
ornamental]. R. Kahana said: By the time I was eighteen years
old I had studied the whole Shas, yet I did not know that a verse
cannot depart from its plain meaning until to-day. What does he
inform us? — That a man should study and subsequently
understand.
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III1. Defense

3a. Exodus 22:1-2

1. If a man steals an ox or a sheep, and slaughters it or sells it, he
shall restore five oxen for an ox and four sheep for a sheep. 2 If
the thief is found breaking in, and he is struck so that he dies,
there shall be no guilt for his bloodshed

3b. M. Sanhedin 8:6

[The thief] who burrows his way in is judged on account of its
probable outcome. If he broke through and broke a jug, should
there be 'blood-guiltiness for him, he must pay [for the jug], but
if there is no 'blood-guiltiness for him, he is not liable

3c. B. Sanhedrin 72a

Rava said: what is the reason for the law of breaking in? Because
it is certain that no man is inactive where his property is
concerned; therefore this one [the thief] must have reasoned, 'If
I go there, he [the owner] will oppose me and prevent me; but if
he does I will kill him." Hence the Torah decreed, 'If he come to
slay thee, forestall by slaying him'.
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3d. B. Sanhedrin 72b

Our Rabbis taught: [If a thief be found breaking up,] and be
smitten, — by any man; that he die, — by any death wherewith
you can slay him. Now, [the exegesis] 'And be smitten, — by
any man' is rightly necessary; for I might think that only the
owner may be assumed not to remain passive. Whilst his money
is being stolen, but not a stranger: [For it is only because of that
assumption that his death is regarded as self-defense. But a
stranger might not be assumed (by the thief) actively to
interfere; therefore the thief is not likely to slay him, and hence
his death at the hands of a stranger is not in self-defense] It is
therefore taught that he is regarded as a potential murderer,
whom even a stranger may kill [in defense of the owner]. But
what need of 'that he die', — by any death wherewith you can
slay him'; can this not be deduced from a murderer? For it has
been taught: He that smote him shall surely be put to death; for
he is a murderer. I only know that he may be executed with the
death that is decreed for him; whence do I know that if you
cannot execute him with that death, that you may execute him
with any other death? From the verse: He that smote him shall
surely be put to death, implying in any manner possible! —
There it is different, because Scripture writes, He shall surely be
put to death. Then why not derive this from it? Because the
murderer and the avenging kinsman are two verses with the
same object, and the teaching of such two verses does not
extend to anything else.
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4a. B. Sanhedrin 8:7

The following must be saved [from sinning] even at the cost of
their lives: he who pursues after his neighbour to slay him, [of]
after a male [for pederasty]. [Or] after a betrothed maiden [to
dishonour her]. But he who pursues after an animal [to abuse it].
Or would desecrate the Sabbath, or commit idolatry, must not
be saved [from sinning] at the cost of his life

4b. B. Sanhedrin 73a

Our Rabbis taught: whence do we know that he who pursues
after his neighbour to slay him must be saved [from sin] at the
cost of his own life? From the verse, Thou shalt not stand by
the blood of thy neighbour. (Lev. 19:16) But does it come to
teach this? Is it not employed for the following [Baraitha] that
has been taught: Whence do we know that if a man sees his
fellow drowning, mauled by beasts, or attacked by robbers, he is
bound to save him? From the verse, Thou shalt not stand by the
blood of thy neighbor! — That in truth is so. Then whence do
we know that [the pursuer] must be saved at the cost of his own
life? — It is inferred by an ad majus reasoning from a betrothed
maiden. If a betrothed maiden, whom he wishes merely to
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dishonour, yet the Torah decreed that she may be saved by the
life of her ravisher, how much more so does this hold good for
one who pursues his neighbour to slay him. But can punishment
be inflicted as a result of an ad majus conclusion? — The School
of Rabbi taught, It is derived by analogy: For as when a man
riseth against his neighbour, and slayeth him, even so in this
matter (Deut 22:26). But what do we learn from this analogy of
a murderer? [For the simile itself is superfluous, since the Torah
explicitly states that the maiden is not punished. Hence it
implies that a certain feature of the law of a murderer holds
good here too, and vice versa.] Thus, this comes to throw light,
and is itself illumined. [The verse shows that the case of a
murderer throws light upon that of a betrothed maiden]| The
murderer is compared to a betrothed maiden; just as a betrothed
maiden must be saved [from dishonout] at the cost of his [her
violater's] life, so in the case of a murderer, he [the victim] must
be saved at the cost of his [the attacket's| life. And whence do
we know this of betrothed maiden? — As was taught by the
School of R. Ishmael. For the School of R. Ishmael taught; [The
betrothed damsel cried]; and there was none to save her, but, if
there was a rescuer, he must save her by all possible means
[including the death of her ravisher].
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IV. Responsibility and Liability

5. M. Bava Kama 2:6

Man is always mu'ad (automatically suspected as damage prone
/ forseeable risk / dangerous offender) (whether [he acts]
inadvertently or willfully
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6a. M. Bava Kama 6:4

If a man sent out something burning through a deaf mute, an
idiot, or a minor [and damage resulted] he would be exempt
from the judgments of man, but liable in accordance with the
judgments of heaven. But if he sent [it] through a normal
person, the normal person would be liable.

6b. B. Bava Kama 59b

Resh Lakish said in the name of Hezekiah: The Mishnaic ruling
holds good only where he handed over a [flickering] coal to [the
deaf mute] who fanned it into flame, but if he handed over to
him something already in flame he would be liable, the reason
being that it was his acts that were the [immediate| cause. R.
Johanan, however, said: Even where he handed something
already in flame to him, he would still be exempt, the reason
being that it was the handling of the deaf mute that caused the
damage; he could therefore not be liable unless where he handed
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over to him tinder, shavings and a light, in which case it was
certainly his act that was the immediate cause.

7. M. Bava Kama 8:4

A deaf-mute, an idiot and a minor are awkward to deal with, as
he who injures them is liable [to pay], whereas if they injure
others they are exempt.
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8. M. Bava Kama 4:4

If an ox of an owner with unimpaired faculties gores an ox of a
deaf-mute, an idiot or a minor, the owner is liable. Where,
however, an ox of a deaf-mute, an idiot or a minor has gored an
ox of an owner whose faculties are unimpaired, there is no
liability. If an ox of a deaf-mute an idiot or a minor has gored,
the court of law appoint a guardian, in whose presence witnesses
will be able to testify [that the ox has gored so that it will
eventually be declared mu'ad].
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9. B. Avoda Zara 15b

And it has further been taught: One should not sell them either
weapons or accessories of weapons, nor should one grind any
weapon for them, not may one sell them either stocks or neck-
chains or ropes, or iron chains — neither to idolaters nor
Cutheans. Now, what is the reason? Shall we say because they
[Cutheans] are suspected of murder? But are they suspect, seeing
we have just said that one may be alone with them! Hence it is
only because he might sell it to an idolater. Should you,
moreover, say that whereas a Cuthean will not repent an Israelite
will repent? Surely R. Nahman said in the name of Rava b.
Abbuha: Just as it was said that it is forbidden to sell to an
idolater, so is it forbidden to sell to an Israelite who is suspected
of selling it to an idolater! He [Rabbah] thereupon ran three
parasangs [Persian miles| after the buyer [of his donkey to an
Israelite who was suspected of selling to idolaters] (some say one
parasang along a sand-mount) but failed to overtake him.

R. Dimi b. Abba said: Just as it is forbidden to sell to an idolater,
so it is forbidden to sell to a robber who is an Israelite. What are
the circumstances? If he is suspected of murder, then it is quite
plain; he is the same as an idolater! If [on the other hand] he has
never committed murder, why not [sell them to him]? — It
refers indeed to one who has not committed murder; but we

may be dealing here with a cowardly thief who is apt at times
[when caught] to save himself [by committing murder].
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