The Halakhic Process

Halakha V'Ein Morin Kein

A. Parameters of Pesak

1. B. Ta'anit 26b

R. Judah said in the name of Rav: The halachah is in
accordance with the view of R. Meir. R. Johanan said: The
people followed the view of R. Meir. And Raba said: The
established custom is in accordance with the view of R. Meir.
On the view that the halachah is according to R. Meir we
teach it [explicitly] in the school sessions; but if we say that
the established custom is according to R.

Meir, then we should not teach it explicitly in the school
sessions but we may give our decisions in accordance with it;
if, however, we say that the people followed the view of R.
Meir then we do not definitely give a decision in accordance
with it, but should one have acted on it we do not declare his
action null.

2:99 97 N%YN *Yaa Nnvn .1
1951 : 29 N DTN 27 N
SIAN PN 2 PRND IO
N39Y NN 290 OYN AN
N PR Y299 XN DN
-NN Y299 N9Y9N IINT
NNTIND NP9 DY POWIT
IWIT NY VAR - 0N

NI IINT INDI L1 PNIN

- Ay ONI NN NI OMIIN -
09 19T XY, Ty

2. Y. Terumot 5:2 43d
R. Elazar said it just as it is forbidden to declare the impure
pure it is forbidden to declare the pure impure
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B. Halakha V’Ein Morin Kein as Law

1. Benefiting From Candlelight on Shabbat

3. Shabbat 12b

On Shabbat one cannot read by the light of a candle...Said
Rava: If he is an important man,[Who is not accustomed
even on weekdays to trim the lamp] it is permitted.

An objection is raised: One must not read by the light of a
lamp, lest he tilt [it]. Said R. Ishmael b. Elisha, 'T will read and
will not tilt.' Yet once he read and wished to tilt. 'How great
are the words of the Sages!' he exclaimed, 'who said, One
must not read by the light of a lamp.' R. Nathan said, He read
and did tilt [it], and wrote in his note book, ', Ishmael b.
Elisha, did read and tilt the lamp on the Sabbath. When the
Temple is rebuilt I will bring a fat sin-offering.'[This shows
that the prohibition applies even to a great man like R.
Ishmael b. Elisha.] — R. Ishmael b. Elisha was different,
since he treated himself as an ordinary person in respect to
religious matters.
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One [Baraitha| taught: An attendant may examine glasses and
plates by the light of a lamp; and another taught: He must not
examine [them]! There is no difficulty: one refers to a
permanent attendant, the other to a temporary one.[ The
former is more careful, and may tilt the lamp to see whether
there is the least grease on the crockery; hence he must not
examine them by a lamp.] Alternatively, both refer to a
permanent attendant yet there is no difficulty: one refers to [a
lamp fed with] oil, the other to naphtha. [The latter emits an
unpleasant odor, and so one naturally refrains from tilting.]
The scholars propounded: What of a temporary attendant
and a [lamp fed with] oil? — Rav said: There is the halachah
but we do not teach thus. R. Jeremiah b. Abba said: There is
the halachah and we teach it so. R. Jeremiah b. Abba chanced
to visit R. Assi. Now, his attendant arose and examined [the
glasses] by candlelight.[In R. Assi's house; he was not of
course a permanent attendant.] Thereupon his [R. Assi's]
wife said to him [R. Assi], 'But you do not act thus!' 'Let him
be,' he answered her, 'he holds with his master.'[The light of
naphtha (or of a candle) is the same as the light of an oil-fed
lamp,]
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2. Doubtful Impurification in a Public Domain

4. B. Avoda Zara 37b

Rava said to them: Have I not previously told you not to
hang empty pitchers on R. Nahman![Do not ascribe absurd
teachings to him| This is what R. Nahman said: He [Jose of
Zeredah| permitted a doubtful case of defilement in a public
domain.[he declared clean a person who is in doubt whether
he incurred defilement in a public domain.] But this is a rule
which is drawn by analogy from the case of a woman
suspected of infidelity, viz., as [the case of doubt in
connection with] the suspected woman can only occur [when
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seclusion with her paramour takes place] in a private domain,
so [the case of doubt in connection with] defilement can only
occur [when the contact with the corpse takes place] in a
private domain! [Consequently, if the doubt occurred about
contact in a public place, he would be considered undefiled.
If so, what was the innovation of Jose of Zeredah?] — R.
Johanan said: Such, indeed, is the traditional rule, but [none
of the Rabbis] would decide in that manner [Publicly, so that
people should not be negligent about the laws of defilement.]
until [Jose b. Jo'ezer] came and definitely decided so. [By
declaring that only he who is certain of having come in
contact with a corpse in a public domain is unclean, but not
he who is in doubt.] There is a teaching to the same effect:
R. Judah says: [Jose b. Jo'ezer] stuck stakes [in the ground] for
the people, declaring, 'Up to here is a public domain and up
to there a private domain,'[As a guide for them should they
come in contact with a defiling object.] When persons [Who
were in doubt whether they came in contact in a public
domain with a corpse.] came to consult R. Jannai, he used to
tell them, "There is plenty of water in the depth of the river;
go and immerse yourselves.'[To be on the safe side he told
them to regard themselves as unclean.]
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3. Sharpening a Knife on Yom Tov for Food Preparation

5a. M. Beitza 6:7

ONE MAY NOT WHET A KNIFE ON A FESTIVAL,
BUT ONE MAY DRAW

IT OVER ANOTHER KNIFE [TO SHARPEN IT].

5b. B. Beitza 28a-b

R. Nehemiah the son of R. Joseph said: I was standing [on a
Festival] before Raba who was stropping a knife on the edge
of a basket and I asked him: Do you, Sir, want to sharpen it
or do you want to remove its grease? And he replied to me:
To remove its grease. But it was clear to me that he was
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engaged in sharpening, only he was of the opinion: Thus is N AN NI 12 PN PN
the halachah but one does not teach it [publicly]. NP MM ,MT 1PRP RIDNRP
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4. Tefillin at Night

6. B. Menachot 36b 2:99 97 7N Y933 MNIYN .6
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opinion that that was the law, but one should not rule so [in
actual practice].
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C. Rav As a Posek

7. B. Sanhedrin 5b

What was the reason that Rav was not authorized to permit
the slaughter of firstborn animals? Was it that he was not
learned enough? But have we not just said that he was very
learned? Was it because he was not an expert in judging
defects? But did not Rab himself say: I spent eighteen
months with a shepherd in order to learn which was a
permanent and which a passing blemish? — Rabbi withheld
that authorisation from Rab, as a special mark of respect to

Rabbah b. Hana. Or, if you prefer, I might say that for the
very reason that Rav was a special expert in judging
blemishes, he might in consequence declare permissible,
with a view to slaughter, [permanent] defects which to
others might not be known as such. These latter might thus
be led to maintain that Rav had passed cases of such a kind

and so to declare permissible transitory blemishes.
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E. Similar Applications in Rabbinic Literature

1. Carrying on Shabbat

8a. M. Shabbat 24:1

IF DARKNESS FALLS UPON A PERSON ON A
ROAD, HE ENTRUSTS HIS PURSE TO A GENTILE;
BUT IF THERE IS NO GENTILE WITH HIM, HE
PLACES IT ON THE DONKEY.

8b. B. Shabbat 153b

What if neither a Gentile, an donkey, a deaf-mute, an
imbecile nor a minor is there? — R. Isaac said: There was
yet another [expedient], but the Sages did not wish to reveal
it. What was the other [expedient]? — One may carry it in
stretches of less than four cubits at a time. Why were the
Sages unwilling to reveal it? Because, It is the glory of God
to conceal a thing: But the glory of kings is to search out a
matter. Yet what glory of God is there here? — Lest one
come to carry it four cubits in public ground.
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2. Benefiting From a Shabbat Violation

9. B. Hullin 15a

A Tanna recited before Rav: If a man cooked food on the
Sabbath inadvertently, even he himself may eat of it, but if
deliberately he may not eat of it. Rav thereupon bade him to
keep silent. Now why did Rav silence him? Was it because
Rav accepts the view of R. Judah and the Tanna was reciting
the teaching in accordance with R. Meit's view? [Is he then
justified,] because he himself

accepts R. Judah's view, in bidding one who recites
according to R. Meir's view to keep silent? Moreover, is it
true to say that Rab accepts R. Judah's view? Has not R.
Hanan b. Ammi reported that whenever Rav laid down the
rule to his disciples he would rule according to R. Meit's
view, but whenever he lectured at the public session he
would expound the law according to R. Judah's view
because of the ignorant masses present?
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3. Learning Torah

10. B. Menachot 99b

R. Johanan said in the name of R. Simeon b. Yohai, Even
though a man but reads the Shema’ morning and evening he
has thereby fulfilled the precept of [This book of the law]
shall not depart’. It is forbidden, however, to say this in the
presence of ‘amme ha-arez. But Rava said, It is a
meritorious act to say it in the presence of amme ha-arez.
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