Halakhic Process
Legislation and Dissent

I. The Power of the Majority

la. M. Eiduyot 1:4

And why do they record the opinions of Shammai and Hillel
to set them aside? — To teach the following generations that
a man should not [always] persist in his opinion, for behold,
the fathers of the world did not persist in their opinion.

1b. M. Eiduyot 1:5

And why do they record the opinion of a single person
among the many, when the halachah must be according to
the opinion of the many? So that if a court prefers the
opinion of the single person it may depend on him. For no
court may set aside the decision of another court unless it is
greater than it in wisdom and in number. If it was greater
than it in wisdom but not in number, in number but not in
wisdom, it may not set aside its decision, unless it is greater
than it in wisdom and in number.
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2a. B. Beitza 5a

Rabbah said: Since the enactment of R. Johanan b. Zakkai,
the egg is permitted;| To be eaten on the second day] for we
have learnt:7 After the destruction of the Temple [Since the
Temple no longer existed the reason for the previous
enactment falls away] R. Johanan enacted that testimony
[concerning the appearance of new moon]| should be
admitted the [whole] day.[ So that the observance of the two
days at the present time could only be on account of doubt,
since only one of the two days is holy. For, even if witnesses
came towards the end of the 30th, the whole of the 30th
would be regarded as New Year and the 31st would be
regarded as a weekday. But if no witnesses came on the 30th,
the 31st would be New Yeat's day and the 30th, though
observed as a holy day, was in reality an ordinary day; and
therefore the egg laid on the 30th in such a case would be
permitted on the 31st.] Said Abaye to him: But have not
Ravand Samuel both said that the egg is forbidden [on the
second day]? — He replied to him: I quote to you R. Johanan
b. Zakkai, and you tell me about Ravand Samuel! [R. Johanan
b. Zakkai was the greater authority] But for Ravand Samuel
our Mishnah is a difficulty! — There is no difficulty. This
[ruling] applies to us [Babylonians], but that [ruling] applies to
them [the Palestinians].[ The enactment of R. Johanan b.
Zakkai could only affect Palestine, where only one day, viz.,
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the 30th, would now be regarded as New Year, however late
the messengers came on that day. But in Babylon and all
places outside Palestine, the observance of the two days was
not affected by the enactment of R. Johanan, for there the
two days were kept holy by the early Rabbinical enactment,
and were regarded as one continuous day of holiness.|] But R.
Joseph [In opposition to Rabbah] says: Even from [the time
of] the enactment of R. Johanan b. Zakkai and onwards the
egg is prohibited [on the second day]. What is the reason? It
[The prohibition of the egg on the second day] is a matter
which was decided by a majority vote [The prohibition of the
egg on the second day] and whatever was [forbidden] by a
majority vote, requires another majority vote to permit it.
[Even though the reason for its prohibition no longer exists,
the prohibition still holds until a further vote in Assembly
had been taken and declaring it now permissible; and as no
such vote had been taken the status quo remains,i.c., the
prohibition of the egg is still binding. V. Sanh. 59b. It is
pointed out infra 5b that the vote of Assembly was not
directly dealing with the egg but with the making of the two
days one continuous day of holiness.]

2b. B. Beitza 5b

What is meant by ‘And [Scripture] further says’? [The
question here is: How do you infer from the first passage of
Scripture the principle that a prohibition once made is
absolutely binding until it has been rescinded; and if the
inference is satisfactory, why is it necessary to have a second
Scripture text? Rashi.] — He means thus: Consider: It is
written: Be ready against the third day, come not near a
woman. (Ex. 19:15) Then what is the purpose of ‘Go say to
them, Return ye to your tents’? Infer therefrom that every
prohibition decided by a majority vote requires another
majority vote to rescind it. And should you reply, it comes as
a command concerning conjugal duties, [then] come and
hear: “‘When the trumpet soundeth long they shall Come up
to the mount.” Now consider: It is written: ‘Neither let the
flocks nor herds feed before that Mount.” [The expression
‘before that Mount’ is interpreted as meaning ‘that Mount
covered with the cloud of the Divine presence’, from which it
might be inferred that only as long as the cloud of the Divine
presence remained over the mountain no man or beast could
draw near, but when the cloud was removed the people
might, by their own inference, have thought that they might
now ascend the mountain.] Then what is the purpose of:’
When the trumpet soundeth long they shall come up to the
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Mount’. Conclude therefrom that what has been prohibited
by a majority vote requires another majority vote to rescind
it. [The reason for the ‘trumpet sounding long’ was to
indicate that the Divine presence was removed from the
mountain] And should you argue, this only applies to the case
of a Biblical [prohibition] but not to the case of a Rabbinical
[prohibition],[such as the egg] [then]| come and hear: “The
fourth [year vineyard] fruit, etc.” Now the law concerning the
fourth [year vineyard] fruit is a Rabbinical enactment, and yet
they said to him: “Thy colleagues have already taken a vote
respecting your case and permitted it And if you say that R.
Johanan b. Zakkai allowed also a vote to be taken concerning
an egg and permitted it, [I will reply]: They only took a vote
concerning testimony, but concerning the egg they did not
take a vote. Said Abaye to him: Has there been then at all a
vote taken [at any time| concerning the egg [itself]?[ And if no
vote was directly taken, the question of requiring another
vote rescinding it does not arise.| The egg is dependent on
[the acceptance of] testimony: If the testimony of the
witnesses is disallowed, then the egg is forbidden [For the
two days are regarded as one continuous day of holiness] but
if the testimony of the witnesses is permitted then the egg is
[a automatically] permitted

3. B. Sanhedrin 59b

But procreation, which was enjoined upon the Noachides, for
it is written, And you be ye fruitful and multiply and repeated
at Sinai, as it is written, Go say to them, get you in to your
tents again, was nevertheless commanded to Israel but not to
the heathens? — That repetition was to teach that whatever
has been constitutionally forbidden by a majority vote
requires another majority vote to abrogate it.
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4. B. Gittin 36b

The question was raised: When Hillel instituted the prosbul,
did he institute it for his own generation only or for future
generations also? What is the practical bearing of this
question? — [In case we should desire] to abolish it. If you
say that Hillel instituted the prosbul only for his own
generation, then we may abolish it, but if for future
generations also, [this would not be easy] since one Beth din
cannot annul the decisions of another unless it surpasses it in
wisdom and in numbers.
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5. B. Bava Metzia 59b

It has been taught: On that day R. Eliezer brought forward
every imaginable argument, but they did not accept them.
Said he to them: 'If the halachah agrees with me, let this
carob-tree prove it!' Thereupon the carob-tree was torn a
hundred cubits out of its place — others affirm, four
hundred cubits. 'No proof can be brought from a carob-tree,'
they retorted. Again he said to them: 'If the halachah agrees
with me, let the stream of water prove it!' Whereupon the
stream of water flowed backwards — "No proof can be
brought from a stream of water,' they rejoined. Again he
urged: 'If the halachah agrees with me, let the walls of the
schoolhouse prove it,' whereupon the walls inclined to fall.
But R. Joshua rebuked them, saying: "When scholars are
engaged in a halachic dispute, what have ye to interfere?'
Hence they did not fall, in honour of R. Joshua, nor did they
resume the upright, in honour of R. Eliezer; and they are still
standing thus inclined. Again he said to them: 'If the halachah
agrees with me, let it be proved from Heaven!' Whereupon a
Heavenly Voice cried out: "Why do ye dispute with R. Eliezer,
seeing that in all matters the halachah agrees with him!' But
R. Joshua arose and exclaimed: 'It is not in heaven." What did
he mean by this? — Said R. Jeremiah: That the Torah had
already been given at Mount Sinai; we pay no attention to a
Heavenly Voice, because Thou hast long since written in the
Torah at Mount Sinai, After the majority must one incline. R.
Nathan met Elijah and asked him: What did the Holy One,
Blessed be He, do in that hour? — He laughed [with joy], he
replied, saying, "My sons have defeated Me, My sons have
defeated Me.'
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6a. M. Shabbat 1:4

And these are of the halachoth which they stated in the upper
chamber of Hananiah b. Hezekiah b. Garon, when they went
up to visit him. They took a count, and Beth Shammai
outnumbered Beth Hillel.; and on that day they enacted
eighteen measures.

6b. B. Shabbat 17a

And another? — When one vintages [grapes| for the vat [1.C.,
to manufacture wine], Shammai maintains: It is made fit (to
become unclean]; while Hillel ruled, It is not made fit. Said
Hillel to Shammai: Why must one vintage [grapes]| in purity,
yet not gather [olives] in purity? If you provoke me, he
replied, I will decree uncleanness in the case of olive
gathering too. A sword was planted in the Beth Hamidrash
and it was proclaimed, 'He who would enter, let him enter,
but he who would depart, let him not depart!' And on that
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day Hillel sat submissive before Shammai, like one of the
disciples, and it was as grievous to Israel as the day when the
[golden]| calf was made. Now, Shammai and Hillel enacted
[this measure], but they would not accept it from them; but
their disciples came and enacted it, and it was accepted from
them.

II. Hillel vs. Shammai

7. B. Eiruvin 13b

R. Abba stated in the name of Samuel: For three years there
was a dispute between Beth Shammai and Beth Hillel, the
former asserting, “The halachah is in agreement with our
views’ and the latter contending, “The halachah is in
agreement with our views’. Then a bath kol issued
announcing, ‘(The utterances of| both are the words of the
living God, but the halachah is in agreement with the rulings
of Beth Hillel’. Since, however, both are the words of the
living God” what was it that entitled Beth Hillel to have the
halachah fixed in agreement with their rulings? Because they
were kindly and modest, they studied their own rulings and
those of Beth Shammai, and were even so [humble] as to
mention the actions of Beth Shammai before theirs.
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8. B. Eiruvin 6b

Was it not in fact taught: The halachah is always in agreement
with Beth Hillel, but he who wishes to act in agreement with
the ruling of Beth Shammai may do so, and he who wishes to
act according to the view of Beth Hillel may do so; [he,
however, who adopts] the more lenient rulings of Beth

Shammai and the more lenient rulings of Beth Hillel is a
wicked man, [while of the man who adopts] the restrictions
of Beth Shammai and the restrictions of Beth Hillel Scripture
said: But the fool walketh in darkness. A man should rather
act either in agreement with Beth Shammai both in their
lenient and their restrictive rulings or in agreement with Beth

Hillel in both their lenient and their restrictive rulings? (Now
is not this self-contradictory? You said: “The halachah is

always in agreement with Beth Hillel, and then you [proceed
to] say: ‘But he who wishes to act in agreement with the
ruling of Beth Shammai may do so’!l — This is no difficulty;
the latter statement [was made] before [the issue of] the bath
kol while the former [was made] after [the issue of] the bath
kol. And if you prefer I might reply: Both the former and the
latter statements [were made] after [the issue of] the bath kol
[but the latter| represents [the view of] R. Joshua who does
not recognize the authority of a bath kol. And if you prefer I

might reply: It is this that was meant: Whenever you come
g Py y
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across two Tannas and two Amoras who differ from one
another in the manner of the disputes between Beth
Shammai and Beth Hillel, a man should not act either in
accordance with the lenient ruling of the one Master and the
lenient ruling of the other Master, nor in accordance with the
restriction of the one and the restriction of the other, but
either in accordance with the lenient and restrictive ruling of
the other or in accordance with the lenient and restrictive
ruling of the other.)

9. M. Berachot 1:3

Beth Shammai say: In the evening every man should recline
and recite [the shema'], and in the morning he should stand,
as it says, "and when thou liest down and when thou risest
up" (Devarim 6:7). Beth Hillel, however, say that every man
should recite in his own way, as it says, "and when thou
walkest by the way." Why then is it said, and when thou liest
down and when thou risest up? [this means], at the time
when people lie down and at the time when people rise up. R.
Tarfon said: I was once walking by the way and I reclined to
recite the shema' in the manner prescribed by Beth Shammai,
and I incurred danger from robbers. They said to him: you
deserved to come to harm, because you acted against the
opinion of Beth Hillel.
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10. B. Shabbat 15a

Hillel said: A hin full of drawn water renders a mikvah unfit.
(For one must state [a dictum] in his teacher's phraseology.
Shammai maintained: nine kabs). But the Sages ruled neither
as one nor as the other, until two weavers came from the
dung gate of Jerusalem and testified on the authority of
Shemaiah and Avtalion that three logs of drawn water render
a mikvah unfit, and the Sages ratified their words.
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I1I. Public Acceptance

11. B. Sanhedrin 5a

Come and hear! Mar Zutra, the son of R. Nahman, judged a
case alone and gave an erroneous decision. On appearing
before R. Joseph, he was told: If both parties accepted you as
their judge, you are not liable to make restitution. Otherwise,
go and indemnify the injured party. Hence it can be inferred
that the judgment of one, though not authorized, is valid.

N: N 129770 ’533 Mnbn .11

PINY 29T M2 IV T : YO XN
,901 297 NPY RNN DYV NPT YT
ND - IMYY TP ON 1D DN
(110 YNV DY D - RYOINY ,0DVUN
YNW NDT PPT - KM VP RY O
N

12. B. Avoda Zara 35a

Ulla said: When an ordinance is made in Palestine, its reason
is not revealed before a full year passes, lest there be some
who might not agree with the reason and would treat the
ordinance lightly
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