Current Jewish Questions

Understanding the Agunah Problem

I. Biblical Laws

1. Deut. 24:1-2

When a man takes a wife, and marries her, then it cometh to pass, if
she find no favor in his eyes, because he hath found some unseemly
thing in her, that he writes her a bill of divorce and gives it in her
hand, and sends her out of his house, and she departs out of his
house, and goes and becomes another man's wife
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2. Lev. 20:10
If 2 man commits adultery with his neighbor's wife. Then the man
and the woman must be put to death.
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I1. Coercing a Get

A. General Principles

3. Rambam Laws of Divorce 1:2

And whence do we know that these ten [requirements for a Get] are
of biblical origin? For [the Torah] says, "And if she finds no favor in
his eyes etc. and he writes for her a write a divorce and gives it in
her hand and he sends her from his house" (Deut 24:1-1). "If she
does not find favor in his eyes" — this teaches that he cannot divorce
unless it is with the husband's consent, and if she is divorced
without his consent she is not divorced. But a woman can be
divorced either with or without her consent.
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4. Rambam Laws of Divorce 2:20

Someone for whom the law is given that we force him to divorce his
wife and he refuses, a Jewish court in any time and place may beat
him until he says "I wish [to give the get]" and he writes the get and
it is a valid get. And if the non-Jews beat him and say to him, "Do
what the Jews tell you to do," and the Jews coerce him through the
non-Jews until he divorces, this is a valid get. But if the non-Jews
on their own coerce him until he gives the get, since the law has
been given that he must right it, it is an invalid get.
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B. Requirement for Husband's Consent

5. M. Yevamot 14:1

R. Johanan b. Nuri asked: why may a woman who became deaf be
divorced while a man who became deaf may not divorce [his wife]?
They [the Sages] answered him: a man who gives divorce is not like
a woman who is divorced. For while a woman may be divorced with
her consent as well as without it, a man can give divorce only with
his full consent.
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C. Justification for Coercion

6a. Lev. 1:3

If his offering be a burnt-offering of the herd, he shall offer it a
male without blemish; he shall bring it to the door of the tent of
meeting, that he may be accepted before the LORD.

6b. Sifra Vayikra Dibbura D'Nedava 3

"He shall bring it" — this teaches that we coerce him. This implies
that [the sacrifice] may be given against his will, but we therefore
derive "for his acceptance” [i.e. he must agree to give the sacrifice].
How is this done? We coerce him until he says "I am willing [to give
the sacrifice]."

6¢c. M. Arachin 5:6

A pledge must be taken from those who owe burnt-offerings or
peace-offerings and although no atonement is obtained for him until
he agrees, as it is said: "/rzono," he is to be coerced until he says: 1
agree. Thus also is it the case with a document of divorce: they
coerce him until he says: 1 agree.
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7. Tosefta Makkot 4:17

The lashes commanded by the Torah are forty minus one (39), we
evaluate the health of the person and if he is able to receive lashes
he is lashed, and if not he is not. But lashes of rebellion atre not like
these, rather, we lash him until he accepts or until he dies.
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8. B. Ketuvot 86a-b

Said K. Kahana to R. Papa; According to the statement you made
that the repayment of [a debt to] a creditor is a religious act, what is
the ruling where [a debtoz] said, 'l am not disposed to perform a
religious act'? [Since, that is to say, the payment of a debt is a
religious obligation, where is the sanction for the employment of
compulsory measures to make one pay his debts? Others connect
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the question with the preceding case of one who ascribes his money
to a non-Jew so as to evade payment, v. Tosaf. s.v. [H]].] — "We/,
the other replied. 'have learned: This [That flogging is administered
and the sinner is thereby purged] applies only to negative precepts,
but in the case of positive precepts, as for instance, when a man is
told, 'Make a sukkah' [the festive booth for the Feast of
Tabernacles] and he does not make it [or, 'Perform the
commandment of the] lulab' and he does not perform it he is
flogged [in an endeavor to coerce him to perform the precept] until
his soul departs.
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9a. M. Gittin 9:8

A get given under compulsion [exercised] by an Israelite court is
valid, but by a heathen court is invalid. A heathen court, however,
may flog 2 man and say to him, do what the Israelites command
vou, and it is valid.

9b. B. Gittin 88b

R. Nahman said in the name of Samuel: A Get given under
compulsion [exercised| by an Israelite court with good legal ground
is valid, but if without sufficient legal ground, it is invalid, but it still
disqualifies [the woman for a priest]. If enforced by a heathen court
on good legal grounds, it is invalid, but disqualifies; if without
sufficient legal ground, there is no tincture of a Get about it. How
can you have it [both ways]? If the [heathens are] competent to
apply compulsion, then it should actually be valid. If they are not
competent to apply compulsion, it should not disqualify! — R.
Mesharsheya explained: According to the strict rule of the Torah, a
Get enforced by a heathen court is valid, and the reason why [the
Rabbis] declared it invalid was to prevent any [Jewish woman]| from
attaching herself to a heathen and so releasing herself from her
husband [by inducing the non-Jew to go and extort a Get from
him]. If that is so, [why did Samuel say that] if it is enforced [by a
heathen court| without sufficient legal ground, it has not even the
tincture of a Get? Let it at least be on a par with the similar Get
exacted by an Israelite court, and disqualify the woman [for] a
priest? — The truth is that R. Mesharsheya's [explanation] is
erroneous. And what is the reason? — [A Get enforced by a
heathen court| on legal grounds is liable to be confused with [a Get
enforced by| an Israelite court on legal grounds,| And if we allowed
the woman after receiving such a Get to live with a priest, it might
be thought that she is allowed also after receiving a similar Get
enforced by a Jewish court] but [a Get enforced by a heathen court]
without proper grounds will not be confused with [a Get enforced
by] a Jewish court with legal grounds.
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D. Criteria for Coercion

10a. M. Ketuvot 7:10

The following are compelled to divorce [their wives|: 1. a man who
is afflicted with boils, 2. or has a polypus, 3. or gathers
[objectionable matter] 4. or is a coppersmith or a tanner, whether
they were [in such conditions or positions| before they married or
whether they arose after they had married.

And concerning all these R. Meir said: although the man made a
condition with her [that she acquiesces in his defects] she may
nevertheless plead, 'I thought I could endure him, [literally "accept"]
but now I cannot endure him.' The sages, however, said: she must
endure [any such person] despite her wishes, the only exception
being a man afflicted with boils, because she [by her intercourse]
will enervate him.

10b. B. Ketuvot 77a-b

What [is meant by one] WHO HAS A POLYPUS? — Rav Judah
replied in the name of Samuel: [One who suffers from an offensive]
nasal smell. In a Baraitha it was taught: [One suffering from]
offensive breath. [lit. 'smell of the mouth]. R. Assi learnt in the
reverse order [Attributing to Samuel the definition given in the
Baraitha and vice versa] and supplied the mnemonic, 'Samuel did
not cease [studying] all our chapter [with]| his mouth'. [Mouth in
association with the name of Samuel suggesting that it was Samuel
who interpreted POLYPUS as offensive breath from the mouth]

WHO GATHERS. What [is meant by one] WHO GATHERS? —
Rav Judah replied: One who gathers dogs' excrements. An
objection was raised: 'One who gathers' means a tanner! — But
even according to your own view, would not a contradiction arise
from our Mishnah [which specifies] OR GATHERS OR IS A
COPPERSMITH OR A TANNER?— One may well explain why
our Mishnah presents no contradiction because the latter refers to a
great tanner [Who does not himself gather the excrements.] whilst
the former refers to a small tanner;[ Who must himself gather the
excrements needed for his work.] but according to Rav Judah the
contradiction remains?— [The definition of "gathers"| is [a matter
in dispute between| Tannaim. For it was taught: 'One who gathers'
means a 'tanner’; and others say: It means 'one who gathers dogs'
excrements'.

OR IS A COPPERSMITH OR A TANNER. What is meant by A
COPPERSMITH? — R. Ashi replied: A kettle-smith. Rabbah b.
Bar Hana explained: One who digs copper from the mine. It was
taught in agreement with Rabbah b. Bar Hana: What is meant by a
coppersmith? One who digs copper from the mine.
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Rav stated: If a husband says, 'l will neither maintain nor support
[my wife]', he must divorce her and give her also her kethubah. R.
Eleazar went and told this reported statement to Samuel [who]
exclaimed, 'Make Eleazar eat batley; [Like an animal, since he, by
being so credulous as to accept an absurd statement, displayed no
higher intelligence| Rather than compel him to divorce her let him
be compelled to maintain het'. And Rav? [Why does he say divorce
rather than support?] — No one can live with a serpent in the same
basket. When R. Zera went up [from Bavel to Eretz Yisrael] he
found R. Benjamin b. Japheth sitting [at the college] and reporting
this in the name of R. Johanan. 'For this statement', he said to him,
'Eleazar was told in Babylon to eat batley'.

Rav Judah stated in the name of R. Assi: We do not compel divorce
except [in the case of] those who are tainted. When I mentioned
this in the presence of Samuel he remarked, 'As, for instance, a
widow [who was married| to a High Priest, a divorced woman or a
haluzah to a common priest, a bastard or a nethinah [a descendant
of the Gibeonites who deceived Joshua] to an Israelite, or the
daughter of an Israelite to a nathin or a bastard; but if a man
married a woman and lived with her ten years and she bore no child
he cannot be compelled [to divorce her]'. R. Tahlifa b. Abimi
however, stated in the name of Samuel: Even the man who married
a woman and lived with her ten years and she bore no child may be
compelled [to divorce her]. [Because propagation of the species is
one of the 613 commandments.]

We learned, THE FOLLOWING ARE COMPELLED TO
DIVORCE [THEIR WIVES]: A MAN WHO IS AFFLICTED
WITH BOILS OR HAS A POLYPUS. [The omission from this list
in our Mishnah of the tainted persons enumerated by Samuel] is
quite justified according to R. Assi, since only Rabbinically
forbidden cases were enumerated whilst those which are
Pentateuchally forbidden were omitted [as these are obvious].
According to R. Tahlifa b. Abimi [Who, unlike R. Assi, included the
man, whose wife had no child after living for ten years with him,
among those who are compelled to divorce their wives| however,
our Mishnah should also have stated: If a man married a woman
and lived with her for ten years and she bore no child he may be
compelled [to divorce her]. [Since compulsion in this case is only a
Rabbinical ordinance.] — R. Nahman replied: This is no difficulty.
For in the latter case [compulsion is exercised] by words; in the
former [from our mishna] cases, by whips. [As the compulsion in
the latter case is merely in the nature of persuasion it could not be
included among the others.]
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R. Abba demurred: A servant will not be corrected by words! (Prov
29:19) — The fact, however, explained R. Abba, is that in all these
cases [The man whose wife had no child as well as those
enumerated in our Mishnah| [compulsion is exercised] by means of
whips but in the former, if she said, 'I wish to be with him', she is
allowed [to live with him] whilst in the latter, even if she said, 'I wish
to be with him', she is not allowed [to continue to live with him].
But behold [the case of the man who was] afflicted with boils with
whom the woman is not allowed to live even if she said, 'l wish to
be with him', for we learned: THE ONLY EXCEPTION BEING
A MAN AFFLICTED WITH BOILS BECAUSE SHE [BY HER
INTERCOURSE] WILL ENERVATE HIM, and this case was
nevertheless enumerated! [An objection against R. Abba's
explanation] — There, if she were to say. 'I will live with him
under [the supervision of] witnesses', [only to attend on him, while
refraining from intercourse] she would be allowed [to remain with
him] but here, [not having children after ten years| even if she were
to say, 'I will live with him under [the supervision of] witnesses,' she
would not be allowed to do so.

11. Tosafot Ketuvot 70a s.v Yotzi V'Yitein Ketuva

And Rabbeinu Hannanel (990-1053, Tunisia) ruled from here we see
that we do not coerce except in those cases which are stated
explicitly [in the Talmud] that he should be coerced. But here [the
Mishna in Ketuvot 70a context of husband who vows his wife
cannot derive benefit from him], since [R. Yehuda] says "she goes
out" we say to him that the sages have decreed that she leave, but if
she does not, it is permitted to call the husband a "sinnet" but not
to coerce him to get a divorce. And in a later source regarding a
husband who says, "I will not support [my wife]," Rabbeinu
Hannanel's version states explicitly, "we force him to divorce his
wife and give her the ketuva

And we do not coerce any person to divorce his wife until there is a
clear/ explicit reason [for doing so], for a get which is coerced by
Jews not in accordance with the law is invalid, and we do not permit

a married woman (to marry others) when in doubt.
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